








































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































rio:·,orablc Cecil D. 11.ndrus 
lionora.blc Pete 'l'. Cenarrusa 
,J~1nuary G, 197::i 
Pctgc 5 

Ic•;tho Code. It may be assumcc: that he ,vill and dces appoint 
mcr:1be1.-s of hi~, staff to a.id him in the cxerci~e of the pm.rc:cs· and 
duties inherent to the office, 1'1hen the nppointmcnt authorizes 
one to act for and in place of the governor, the appointee's 
status is that of a deputy. Wilbur v. Office of City Clerk of 
City of Los I\ngelcs, 143 CA 2d 636, 300 P. 2d 84, 89 (195G). 
Further: 

... ; ... :. 

"J\ deputy is a substitute for another anc.1 
is empowered to act for him in his name 
and behalf in all reatters in which the 
principal may act. * * * Statutoty 
authority is not necessary to enable a 
public official to ap;_)oint sufficient 
deputi~s.to perform the duti~s of his 

... office=;~ ::St~e .43 l\rn.Jur. 218, 219, Public 
-~- 0£ f i·cer s, § 11 GO. 11 E lac!d)urn v. Br ore in, 

Fla. , 70 So-. -2d 2~fj--; 296 (195:ff. 

With~~ the examined context, one who consults with legislators 
at the direction of and who is vested with the authority of the 
governor acts as his deputy. It is my opinion that this deputy(ies) 
is then e~empt from the Initiative 1 s lobbyist r0gistration requirement 
pursuant to Section lB(d). Further, that this right of appoint~ 
ment extends to Qll public officials enumerated by the Idaho 
Co:-istitution as incwnbents of state-:•,1ide elected offices-.---

V 

Secti6n lB(d) affords exe~pt status to public officials 
wl10 in the:performance of their official duties, seek to promote 
or discourage legislation before the Idaho Legislature; The 
ex6mption m~y not be claimed by an employee of a governmental 
entity, be it federal, state, or local. As regards the incwnbent 
of a federal 6ffice, Section 2(o) states that puhlic office is 
"any state office . 11 Wl1en used by the legislature, the 
word II state" generally denotes one of the members of ·the federal 
unio:1 not the Union its elf. See T~•1i1i Fa.11s County v. II:.1lber t, 
G6 Idaho 128, lSG P. 2d 319, 325 (1945); reversed 66 .S.Ct. 44 11, 
327, U.S. 103, 90 L.Ed. SGO (194G). I find nothing within the 
language of Section 2(o) or the Initiative itself to warrant 
c1cv:i.a ting from the term 1 s accus t:omcd use. It is my opi.nion that 
:1cit.l1'-'~1.- fc:.c.=~c;r.1.l officl~rs 1101-- fc~1crctl GlY!!_)loy·ccs :1.1-c c::-:e:i·~~~Jt f.l.-cJ:~·i 

_ t_ [·: l~ l() L1 )J~/ is t J~c g .i !~·; t.~- .:. ti c)n 1.-c \['di~:- c;1~1c n t: s c, f ~: cc~ ti o;:. l H ( (:i) ~-311 ol:J. (:i 
t::c:y attempt to affect the passage of state legislation. 

Tl1e reg1..,latory impact of the Sw1shi1w Initic1tivc i~, directed 
to the public as well as private sector of our state, As direct 
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lt?J i [:;la tion from the peop h; of Idaho, thi:-; l ancrnark cn~tc t:-:,cn t .. 
seeks disclosure of tho sums exr>enc:icd to affcc t the decisions· 
of state government and the identities of those from \•!horn the 
expenditures flow. It focuses upon disclos~re of campaign finan
cing and lobby irig activities. ~l'he gravity of its endeavor is 
unanimously perceived. The power of the initiative is one of 
constitutional dimension, reserved exclusively on beh2lf of the 
pecplc . .l\.rticlc III, ·section I, Ic~2ho Constitution. Its suc
cessful exercise is a metamorpl1osis of the pcopJ.0 1 s will to law . 
.l\.ccordingly, if the language of individual provisioni may not 
express that will clearly, the issue should oe affoi::'clod the dignity 
of .legislative clarificcJ.tion. As reprGscntative'-:; of_ the peorle_;-

• .. clarification in fidelity to their pronounc~d will would be~the 
·._-_·duty 0£ the Legislature. 
•, - ~ ._ 

.. ~ .... --
.. ..... . 

\"JAP: le 

Very ~-1:"uly yours, 

1,J. ANTHONY PI\.Ri, 
Attorney General 

.... ,i, • 



W. ANTHONY PARK 

ATTORNEY GEEJEf-<AL 

STATE OF IDAHO 
OFFICE. OF fHE ATTOHNEY GENE.HAL 

BOISE 83720 

January 6, 197,f 

OFFICIAL OPINION 75-98 

Mr. Bill Onweiler 
State Representative 
Legislative District #16 

·:-Q~ar Mr. Onweiler: 

fhe inquiries set forth in a letter addressed to you ~· 
regarding procedural and conflict of interest questions re
lated t~~planning and zoning decisions in Ada County have 
been forwarded to me. I will answer each question sep-
arately in the order in which they were presented. 

1) In common law, public officers could not be financial
ly interested in contracts made by them in their official 
capacity .. McRoberts v. Hoar, 28 Idaho 163, 152 P. 1046 
(1915). In Idaho, the common law rule has been codified.in 
Idaho Code, Section 59-201 to 59-203. Section 59-201 states: 

., 

·. "Members of the legislature, state, 
county, city, district and precint 
officers, must not be inteiested in 
any contract made by them in their 
official capacity, over any body or 
board of which they are members." 

Section 59-202 provides: 

"State, county, district, precinct 
and city officers must not be purch
asers at any sale nor vendors at any 
purchase made by them in their offic
ial capacity." 

The courts have duly held that the statutes such a~ 59-201 
and 59-202 forbid indirect, as well as direct, interest in pub
lic contracts. The common law goes one step further and provides 
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that an official may not use his official power to futher his 
own interests. Anders v. Zoning Commission of City of Newark, 
253 A.2d 16 (1968). The court held that - -- -

"The reason for the establishment of 
this principle is obvious: a·man can
not serve two masters at the same time 
and the public interest should not be 
entrusted to an official who has a 
pecuniary, personal or private interest 
which is or may be in conflict with 
the pubJi9. interest. (Cites ornitted) 

::A· public official owes an undivided 
duty to the public whom he serves, 
and he is not permitted to place him
self in a position which would subject 
him to ihe temptation of acting in any 
manner other than in the best interest 
of the public." 

In Idaho as the statutes above indicate we have codified a pecun
iary conflict of interest, but have not extended this to a pers
onal interest of the official involved. Such a personal interest 
is described in Anderson v. Zoning Commission City of Newark, 
supra, as 

"Either an interest in the subject mat
ter or a relationship with the parties 
before the zoning authority impairing the 
impartiality expected to characterize 
each member of the zoning authority. 
the decision as to whether the partic
ular interest is sufficient to disqual
ify is necessarily a factual one and 
depends on the circumstances of the 
particular case." 

In a Washington case, Buell v. City of Bremerton, 495 P.2d 
1358 (1972) the court had to deal with a conflict of interest 
issue in relation to zoning: 

"The appearance of fairness doctrine 
has received recent emphasis in our 
decisions regarding zoning .... Mem
bers of commissions with the role of 
conducting fair and impartial fact 
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finding hearings must, as far as prac
tical, be open-minded, objective, im
partial, free of entangling influences 
and capable.of hearing the weak voices 
as well as the strong. 11 

In this case the court found that the chairman of the comniission 
.,was found .. to have a possibility of interest by virtue of the 
."',:1:i;:if)reciation in his property values resul tinq from the 19 71 
rezoninq. 

11 He could not be expected to hear the 
weak voices as well as the strong and 
m_o-.st certainly could not appear to the 
public to be able to do so .... The 
self interest of one member of the 
planning commission infects the ac
tion of the other members of the com
mission regardless of their disin,te.r
estedness. 11 

These cases indicate that under the common law the fair
ness doctrine is applied in matters of zoning, and the disint
erest of each commission member on· e:i_ther planning and 
zoning commissions or of city council members or county 
commissioners is of primary importance. 

2) As· I have pointed out in my first answer, the Idaho 
statutes only deal with the pecuniary interest of an official. 
Case law has pointed out the conflict of interest can be ex
tended to the personal interest to be gained by the official. 
As pointed out in Buell v. City of Bremerton, supra, the court 
felt that it was not good enoughfor the otticial just to ab
stain from voting, but that his conflict of interest should 
alc;o prevent him f rorn entering into the discussion. 

"The self interest of one member of the 
planning commission infects the action 
of the other members of the commission 
regardless of their disinterestedness." 

Therefore the conflict of interest begins during the discussion 
and debate and not at the· time of vote~ 
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3) Sections 31-710 to 31-713 of the fdnho Code deal with· 
meetings of county commissioners. Section 31-710 provides for· 
their regular meetings and Section 31-713 states that all meet
ings and records must be public. During the last Legislative 
Session a new statute was enacted; Section 67-2340, which 
states: 

"The people of the state of Idaho in 
creating the instruments of ~overnment 
that serve them, do not yield the sov
ereignty to the agency so created. 
Therefore, the legislature finds and 
declares that it is the policy of 
this state that the formation of pub
lic policy is public business and 
shall n<;?t _pe conducted in secret." 

l,-11 open public ~eetings act ·was just passed and various defini
tions a'ig listed in Section 67-2341. County commissioners 
fall into the category which are covered by this act. 'l'his 
act defines· tneeting as "the convening of a governing body of 
a public agency to make a decision or to deliberate toward a 
decision on any matter." Regular meetings and special 
meetings are also defined and Section 67-2343 states the 
notice requirements for these meetings. The regular meetings 
are held at statutory times, and the notice requirement of 
Section 67-2343 covers executive sessions and special meeting~. 
It provides specifically that "special meetings may be held 
upon such notice as is appropriate to the circumstances 1 or 
as otherwise provided by law." Section 31-713 also deals 
more specifically with the notice requirement of special 
meetings.of ·County Commissioner that 

"The clerk of the board must give five 
(5) days' public notice of all spec
ial or adjourned meetings, stating 
the business to be transacted, by post
ing three (3) notices in conspicuous 
places, one (1) of which shall be at 
the courthouse door." 

These statutes provide that meetings which lead to the 
formation of public policy are public business and must be 
open to the public. Notice must be given to inform the pub
lic when these meetings are held. The difficulty in apply
ing these st~tutes is the definition of public policy which 
will vary with each factual setting. 

4) There are three code sections which provide the ans
wer to this question. Section 50-1101 of the Idaho Code states: 
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"When any city or county desires to 
avail itself of the power conferred 
by sections 50-1101 through 50-1106, 
its council or county board of com
missioners may create, in the case 
of a city by ordinance, and in case 
of a county by resolution, a planning 
commission ... 11 

Section 50-1104 of the Idaho Code states: 

"It shall be the duty of a cominission 
to recommend and make suggestion to 
the city council or county board as 

.. the case may be, for the adoption of 
··a J.on·g-rarige comprehensive plan for 
the physical development of such city 
or county, for the formation of zoning 
districts, to make suggestions concern
ing the laying out, ... 11 

Section 50-1210 deals with.zoning Commissions and states: 

"in·order ·to avail itself of the power 
conferred in sections 50-1201 through 
50-1210, Idaho Code, the city council 
shall appointa commission to be known 
as the zoning commissioh to recommend 
the boundaries of the various distr~cts 
and the regulations to be enforced here-
in .... The council shall accept or 
reject the recommendations of the com-
mission by a majority vote except the 
mayor shall have a vote when the coun-
cil is equally divided. Where a city 
planning commission exists, it may be 
appointed as the zoning commission. 

Section 31-3804 deals with County zoning and states•in part: 

" ... In addition to the original recom-
mendation of a comprehensive county plan 
of districts and regulations required to 
be made by th_e zoning commission to the 
board of county commissioners, on the 
zoning cornrnission 1 s initiative or on a 
~-eques t by the board of county commis-
sioners, iL shall from time to time 
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review and recommend amendments and 
additions to such plan and regulations. 
The board of county commissioners shall 
not hold public hearings nor take ac
tion upon the original plan and regu
lations proposed, nor amendments and 
additions thereto, until recommendations 
theieon have been received from the 
zoning cornmission. 11 

Upon analysis of these four sections, it is clear that a 
city c1.nd ·c::_ounty h~ve. the power to establish planning and zoning· 
commis-sions in order to avail themselves of the· police power of 
plc1nninst and zoning. These commissions are given the respons
ibility for-formulating comprehensive plans for either the city 
or region, ·~nd are required to draft regulations in accordance 
with a comprehensive plan. The only requirement of a. city 
council is to either accept or reject the recommendations of 
the commission, and a similar requirement is placed on the board 
of county commissioners by the statutory provision of Section 
31-3804 which states that they can take no action until recom
mendations have been made by the zoning commission. Applying 
this information to the problem in Ada County, it is clear that· 
each individual city council or board of county commissioners 
can review the recommendations made by the zoning commissions, 
and then have the option of either acceptini them or rejecting 
them. There is no statutory provision which requires that t~ese 

_ local communities concur on the Ada County Comprehensive Plan, 
but only that each unit of government review the plan and zoning 
regulations which directly affects them. 

5) Various Idaho statutes deal with the disclosure require
ment of public records. The most important of these statutes 
provides that: 

"The public records and other matters 
in the office of any officer are, at all 
times during office hours, open to the 
inspection of any citizens of this state." 
Idaho ~od~, Section 59-1009. 

Section 59-1009 is complemented by another section of the 
code which states: 
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"Every citizen has a right to inspect 
and take a dopy of any public writing 
of this state, except as otherwise 
expressly provided by statute." Idaho 
Code, Section 9-301. 

. ' 

In addition, Section 31-713 deals specifically with the 
meetings and public records of County Commissioners arid states 
in part: 

. ~ ... .__ 
., . _ .... .._ 

"All me~tings of the board.must be pub-
=~ic, ~nd the books records~ and accounts 

must be kept at the office of the clerk, 
open at all times for public inspection, 
fr,ee of charge 11 

Public writings are in turn separated into four categories 
laws, judicial records, official documents, and "public records 
kept in this state of private writings." Idaho Code, Section 
9-311 (1-4). 

The legislature has never enacted a general definition of 
the "public records", although the Code does contain a limited 
definition ·of the term for the purposes of Chapter 20, Title 
67 dealing with the Board of Examin~rs. A number of courts have 
held that mere preliminary writings and reports are not public 
records unless they become the basis for some official action·. 
Coldwell v. Board of Public Works, 202 P. 879 (Cal. 1921). 

In conclusion the Idaho statutes provide that public records 
must be available to the public for inspection and copying, but 
what constitutes a "publi'c record" is again open to interpreta
tion and subject to the factual setting at hand. 

6) Yes, because the Idaho statutes deal only with recom
mendations made by planning and zoning commission to city councils 
or a board of county commissioners. However, it seems to us that 
the function of a planning staff would be seriously hampered if it 
is not al.lowed to collect information, provide professionc:i.l analysis 
and make re.commendations. 

7) Sections 50-1210 and 31-2804 of the Idaho Code provide 
that the city council. and the board of county commissioners cannot 
~ct until reconuncndations have been made by the zoning commission. 
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The statutes do not provide a time period within which they have 
to act once such recommendations are received. Generally a zon
ing ordinance contains such a provision which states that the 
proposal must either be accepted or rejected within a certain 
period of time, but absent· such a provision the city council 
and county commissioners are not required to act within a cert
ain period of time. 

8) Section 50-1203 of the Idaho Code provides that reg
ulations shall be made in accordance with a comprehensive plan . 

. _If there is a showing that the zoning provisions are in accor·d
·:cfnce with the "broad" comprehensive plan, the plan does not 
need to be am~n~ed each time that the zoning is changed. Th~.:: 
compre·hensive plan should· be utilized· as a broad and flexible plan 
which i.s.; implemented in more detail by zoning regulations~ 

_·,:. . 
:~;--

9) The;r-e is no legal recourse against persons who have 
misrepresented the facts unless their testimony is given under 
oath. These hearings are more political in nature than legal, 
and the rules of a trial or legal hearing do not apply where the 
testimony is not given under oath. 

10) The conflict of interest problem has been discussed 
in the answer to the first question .. Co1nmon practice would 
require that the commission member would disclose his interest 
in the project, refrain from the general discussion, and ab
stain from voting. 

11) We would prefer tb refrai~ from responding to this 
request since there are inadequate facts to base.an opinion 
on. "Harassment" is a vague term in the context of the query. 

12) Sections 50-1210 and 31-3804 set forth the procedure 
for adopting the recommendations of the commissions. There 
are no standards given by which the city council or the county 
commissioners have to abide when they either accept or reject 
these recommendations. Section 50-1210 only states that such 
acceptance or rejection of the recommendation shall be made by 
a majority v0te: Whether or not these plans are economically 
efficient and environmentally and socially sound is irr~levant 
as far as the statute is concerned, but are obviously desirable 
from a practical point of view. 

13) Section 50-1101 sets out the procedure for the creation 
of c1 planning commission and its disbandment. It states that: 
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11 members may be removed by a ma-
jority vote of the body confirming the 
original appointment." 

This statement indicates that the entire commission can 
be disbanded if the majority of the body confirming the orig-
inal appointments would so choose. · 

WAP:lm 

.. 




